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DISCLAIMER

This newsletter includes claim prevention techniques that are designed to minimize the likelihood of being sued for legal
malpractice. The material presented does not establish, report, or create the standard of care for attorneys. The articles do not
represent a complete analysis of the topics presented and readers should conduct their own appropriate legal research.

IN BRIEF
SOLVING FILE

RETENTION ISSUES
Everyone has files in their office. Are they the

client�s or the lawyer�s? This question has never
been resolved in Oregon; however, in other
jurisdictions the courts have stated that the file is
the client�s property. Oregon Formal Ethics Opinions
discuss the issue as though the paper file in the
lawyer�s office is mostly the �client�s file.� See
Oregon State Bar Formal Ethics Opinons 1991-70;
1991-90; 1991-125; and 1991-60.

So � what is a lawyer to do? Once you have
stored the file for 10 years or longer (see File
Retention and Destruction Guidelines, In Brief,
December 1999), what can you do?

Locating the client is likely to be fruitless and
also a time-consuming activity.  The best approach
is to address the issue in your fee agreement. The
Professional Liability Fund recommends that you
include the following language in your agreements:

I will send you pleadings, documents,
correspondence, and other information
throughout the case. These copies will be
your file copies. I will also keep the
information in a file in my office.  The file in
my office will be my file. Please bring your
file to all of our meetings so that we both
have all of the necessary information
available to us. When I have completed all
the legal work necessary for your case, I
will close my file and return original
documents to you. I will then store the file
for approximately 10 years. I will destroy
the file after that period of time unless you
instruct me in writing now to keep it
longer.

This clarifies that you will provide the clients
with copies of materials (�their� file) and you will
retain a copy for yourself.  It also informs the client
that �your� file copy will be destroyed.

It is probably a good idea to send the client a
�warning� letter before you destroy the file. If they
do not respond, you will at least be able to prove
that you notified them.
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